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Multnomah County Circuit Court new 
civil case management rules became effective  
February 1, 2012, for cases filed after that date. 
Cases filed before February 1, 2012, are not sub-
ject to the new case management process. You 
can view the new supplemental local rules at 
http://courts.oregon.gov/Multnomah. 

Why New Case Management 
Procedures?

The new rules and procedures were proposed 
by the court’s Civil Case Management Committee 
to (1) improve access to justice using civil jury 
trials; (2) streamline court operations and reduce 
the amount of time court staff spend processing 
civil cases; and (3) generate more predictable trial 
dates based on available judicial resources and 
party and witness availability, which is expected 
to reduce parties’ litigation expenses associated 
with last-minute trial setovers. 

What Are the Changes?
The three main components of the new civil 

case management procedures are (1) civil cover 
sheets, (2) initial case management conferences, 
and (3) trial readiness conferences. 

1.	 Civil	Cover	Sheets	–	SLR	2.011

Upon filing a complaint, parties are required 
to complete and file a one-page civil cover sheet 
to provide summary information about the case. 
The use of civil cover sheets will substantially 
reduce court staff time in processing new case 
filings and allow the court to better track cases 

Multnomah County New and Improved 
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through the system. The new civil cover sheet 
is available at the courthouse and online at 
http://courts.oregon.gov/Multnomah. 

2.	 Initial	Case	Management	Conferences	
	 –	SLR	7.011

When a case reaches 120 days from initial 
filing or two weeks after the first motion is filed 
(whichever occurs first), the court will send a no-
tice to all parties setting an initial case management 
conference. Initial case management conferences 
will generally occur within 20 days from the date 
the notice is sent to the parties. The purposes of 
the initial conference are to (1) determine the ap-
propriate track for the case (regular track, com-
plex, expedited civil jury trial, or arbitration); 
(2) assign a motion judge who will hear all pretri-
al motions on the case except summary judgment; 
and (3) set a trial readiness conference. Certain 
types of civil cases will be exempt from initial 
case management conferences (e.g., FED, small 
claims, family law, juvenile, protective proceed-
ings, and probate).

Initial case management conferences take 
place on Friday mornings and are expected to 
last approximately 10 minutes. Parties may ap-
pear by telephone. At the conclusion of the initial 
case management conference, the court will issue 
an order assigning a judge to hear pending and 
future motions and setting a date for a trial readi-
ness conference. All motions to be heard in the 
case will be scheduled directly with the assigned 
judge’s staff, except for summary judgment mo-
tions. The court’s assignment of motions for sum-
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mary judgment to pro-tem judges and local rules governing 
motions for change of judge remain the same. If the parties 
seek complex case designation, the parties will receive, at 
the initial case management conference, a time and date for 
a conference with the presiding court to address whether the 
case will be designated complex. 

3.	 	Trial	Readiness	Conferences	–	SLR	7.015

The last and most important step in the new civil case 
management procedures is a trial readiness conference 
that must occur approximately 240 days (eight months) 
from the date the case was filed. As discussed above, the 
time and date for the trial readiness conference will be 
set at the initial case management conference. At the trial 
readiness conference, the parties will be assigned a firm 
trial date. In accordance with current practice, the trial 
date will generally be set within 12 months of the date 
the case was filed. The trial date set at the trial readiness 
conference will not be set over absent a finding of good 
cause by the presiding court.

Prior to the trial readiness conference, the parties must 
confer with each other and their clients and witnesses re-
garding their availability for trial and reach agreement 
with the other side on three potential trial dates. The 
trial date selected will be based on the availability of ju-
dicial resources, giving preference to one of three dates 
the parties have agreed upon and proposed to the court. 
It is essential that the parties and their lawyers come to 
the conference with full knowledge of their availability 
and their witnesses’ availability. Again (as repetition is a 
form of emphasis), the trial date set at the trial readiness 
conference will be a firm trial date and will not be set 
over unless the presiding court finds good cause to grant 
a setover. 

If the trial is expected to last five days or longer, 
the parties should continue to follow the current prac-
tice set forth in Recommended Practices for Civil Jury 
Trials in Multnomah County (http://courts.oregon.gov/
M u l t n o m a h / d o c s / C i v i l C o u r t / C i v i l J u r y Tr i a l s _ 
RecommendedPracticesForCivilJuryTrials.pdf). Thirty 
days prior to trial, the parties should send a letter to the 
presiding court requesting preassignment of a trial judge. 
If the case is expected to last two weeks or longer, the 
request for preassignment should occur at least 45 days 
before the call date for trial so that additional jurors can 
be summoned. 

MultnoMah County CirCuit Court

Civil Case ManageMent CoMMittee

2011 Legislation Alerts 
The 2011 Legislation Alerts issue is currently available 
on the PLF Web site at www.osbplf.org. Select In 
Brief under Loss Prevention, click on the issue 
archive, then select December 2011. The alerts are 
available in one PDF of all bills, as well as separate 
PDFs of individual practice areas.

Reporting Responsibilities 
Under Medicare

In the ever-changing field of enactment and interpre-
tation of Medicare statutes, the following is a very brief 
synopsis of the responsibilities tasked to attorneys and in-
surers by the Medicare Secondary Payer Act (MSPA) and 
the Medicare, Medicaid and SCHIP Extension Act of 2007 
(MMSEA). When dealing with a Medicare beneficiary, 
you must, however, acquaint yourself in depth as to your 
and your client’s responsibilities by reviewing the statutes, 
regulations, cases interpreting the statute, and the relevant 
Medicare Web pages.1 

The enactment of MMSEA in 2007 caused considerable 
consternation for those the Medicare statutes term “primary 
payers” – entities (e.g., a tortfeasor’s insurer) required to pay 
for medical care or services provided to a Medicare benefi-
ciary. Under MMSEA, those entities are now given the re-
sponsibility to report any settlement or judgment in a case 
involving a Medicare beneficiary or soon-to-be beneficiary 
and to ensure the reimbursement of Medicare for monies it 
has expended and, in some cases, may expend in the future. 

The MMSEA reporting requirements finally became 
effective on January 1, 2012, for events occurring on or 
after October 1, 2011. Penalties for failure to comply with 
the reporting requirements include fines of $1,000 per day,  
per claim.

Although those entities now tasked with filing formal 
reports with Medicare might disagree, the greater impact of 
the passage of MMSEA may be the attention it has drawn 
to the statutory requirements in place since the passage of 
MSPA in 1980 and its subsequent amendments. As the title 
suggests, under MSPA, Medicare assumed the role of sec-
ondary payer in claims for which other entities were required 
(with or without admission of liability) to pay for medical 

1 Attorneys should consider whether the judgment or settle-
ment addresses a need for ongoing medical care. This issue 
is hotly debated and too complex to address in this article.
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Continued on page 4

care or services provided to a Medicare beneficiary. MSPA 
terms payments made by Medicare as conditional. The “pri-
mary payers” include group health insurers, liability insurers, 
workers’ compensation carriers, no-fault insurers, and self-
insureds. Although it is inaccurate to say “Medicare lien,” 
federal law gives Medicare priority rights of recovery and 
subrogation; primary payers are required to reimburse Medi-
care for conditional payments Medicare has made that are 
related to the personal injury at issue. 

Medicare, Medicaid, and SCHIP 
Extension Act

Under MMSEA, a Responsible Reporting Entity (RRE) 
must determine early whether the claimant is Medicare-
eligible. Therefore, defense attorneys and/or insurers will 
request a claimant’s Health Insurance Claim Number 
(HICN) or the claimant’s full name, birthday, and Social 
Security number. With the latter information, the RRE can 
send a submission to the Coordination of Benefits Contrac-
tor (COBC), an entity retained by Centers for Medicare and 
Medicaid Services (CMS). The COBC will, in turn, notify 
the RRE whether the claimant is Medicare-eligible. If the 
claimant is not Medicare-eligible and settlement is not im-
minent, the RRE is required to resubmit the information 
periodically to ensure that the claimant does not become 
Medicare-eligible during the pendency of the claim.

If a claimant is Medicare-eligible, the RRE must report 
any settlement or judgment (termed Total Payment Obligation 
to the Claimant [TPOC]) to the Medicare Secondary Payer 
Recovery Contractor (MSPRC). 

If a legal judgment allots damages between medical and 
non-economic damages, CMS accepts the allotment. CMS, 
however, will make its own determination about allotments of 
monies when there is a non-specific judgment or a settlement.  
In either of those scenarios, CMS (or one of its contractors) 
will determine the payments Medicare made that are the re-
sponsibility of a primary payer. Claimants and their attorneys 
can seek a compromise or waiver of CMS’s determination. 

 Medicare Secondary Payer Act
As mentioned above, the obligations under MSPA are not 

new – the requirement to reimburse Medicare, among other 
statutory duties, has existed for many years. In light of the 
recent implementation of MMSEA, however, it is worth sum-
marizing the basic framework and procedure of MSPA.

When an attorney determines that a client is Medicare-
eligible and expects recovery from a third party, the attorney 
must contact the COBC. The letter to the COBC should con-
tain the claimant’s full name, address, gender, and HICN as 

well as the date of loss, name and address of the potential 
third-party payer, and very specific description of injury. The 
COBC may request additional information. When it feels it 
has enough information, it will forward the data to MSPRC.

MSPRC will first issue a Rights and Responsibilities 
letter. The attorney will receive a copy of this communica-
tion and others from MSPRC if and only if the attorney has 
submitted an executed Consent to Release form. With that 
form on file, the attorney will be sent the Rights and Re-
sponsibilities letter, Conditional Payment Letter (CPL), and 
Final Demand Letter (FDL). If the claimant’s attorney wants 
to enter into additional discussions with any of Medicare’s 
entities, the claimant will need to execute a Proof of Repre-
sentation document. In some special circumstances, the po-
tential third-party payer can submit Proof of Representation 
giving the third-party payer permission to enter into discus-
sions with Medicare’s entities. If potential third-party payers 
submit a Consent to Release form, executed by the claimant, 
they, too, will receive CPLs and the FDL. It is in the best 
interest of both sides to have the most accurate information 
available regarding the amount owed to MSPRC. 

At least two months after sending the Rights and Re-
sponsibilities letter, MSPRC will issue a CPL and condi-
tional Payment Summary Form (PSF), which will contain 
MSPRC’s best estimate, on the date the letter is written, of 
the amount Medicare should be reimbursed. The CPL will 
not take into account comparative fault or any liability is-
sues and, in fact, may include medical care unrelated to the 
personal injury at issue in the claim. The attorney represent-
ing the claimant can request additional information from 
MSPRC and can assist the claimant in disputing that the 
charges listed in the CPL and PSF are related to the injury at 
issue. MSPRC is backlogged so, if you believe your Medi-
care client has a valid claim against a tortfeasor for personal 
injury, do not postpone requesting the CPL. In fact, if the le-
gal claim process extends over a significant amount of time, 
you should request updated CPLs.

Updated In Brief Index
Available Online

The index of In Brief articles through December 
2011 is available online. To search or download 
the index, log on to the PLF’s Web site at  
www.osbplf.org, select In Brief under Loss 
Prevention, and then select In Brief Index. If you 
have questions, call Julie Weber at 503-639-6911 
or 1-800-452-1639.
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about on the MSPRC Web site. However, these options are 
new and untested.

No settlement monies should be disbursed until the par-
ties agree on a plan to address Medicare reimbursement. 
Therefore, attorneys for both plaintiffs and defendants 
need to cooperate in addressing issues encountered in any 
claim involving a Medicare claimant, and they need to be-
gin this cooperation early. 

 PatriCia nation

 PlF ClaiMs attorney

The author would like to thank Kirstin L. Abel of Keating 
Jones Hughes PC for her assistance with this article.

MSPRC must, again, be notified after judgment is ob-
tained or the case settles. Now that MMSEA is in effect, the 
RRE must also submit a detailed report. In either case, the 
claimant’s attorney must ensure MSPRC is notified.2 After 
notification is received, MSPRC will issue a Final Demand 
Letter (FDL) or, if it has not previously issued a CPL, it will 
issue a Conditional Payment Notice (CPN). As with CPLs, if 
claimants disagree with a CPN, they can dispute it, but claim-
ants have only 30 days to respond to a CPN. After receipt of 
the FDL, the claimant or representative can seek a compro-
mise or waiver of the demanded amount. If no compromise 
or waiver is sought, the primary payer writes a check for that 
amount to CMS and a check for the remainder of the settle-
ment to the claimant or claimant’s attorney. 

If an FDL is not timely received because of the Medicare 
backlog, the parties can agree to have two checks issued. One 
check would designate CMS as payee and would reflect the 
amount the parties believe will be due to CMS. The claimant 
or claimant’s attorney will be the payee on another check. 
The parties must agree funds from the second check will not 
be disbursed until an FDL is received and CMS is paid in full. 

Finally, if the parties cannot reach an agreement on the 
amount to reimburse CMS, there may be no alternative but to 
write one check for the full settlement amount, designating 
both CMS and the claimant as payees. The claimant will be 
required to endorse the check and forward it to CMS. CMS 
will cash the check and send a new check to the claimant for 
the amount CMS believes is in excess of the amount owed 
CMS. This will likely result in additional delays in finalizing 
and disbursing funds and can cause accrual of fines if the 
claimant fails to forward the check. To avoid this situation, 
the parties should begin negotiations on this issue early in 
the process.

It is unclear whether reimbursement is due to CMS 
60 days after settlement/judgment or 60 days after receipt of 
the FDL. Penalties (double damages plus 11% interest) do 
not accrue, however, until after failure to respond to the FDL. 
Unlike penalties under MMSEA, MSPA penalties can be 
assessed against the insurer, tortfeasor, claimant, or claim-
ant’s attorney. 

MSPA also entitles MSPRC to recover money from 
other benefit sources available to the claimant, including 
Social Security, Railroad Retirement, and tax refunds. 
Adding to the difficulty, as mentioned above, is the back-
log at MSPRC. Very recently, MSPRC has begun offering 
a few options to streamline the process, which you can read 

2 CMS also has a procedure for defendant to notify MSPRC 
of settlement with an unrepresented party.

Medicare Acronyms and Resources
CMS Centers for Medicare and Medicaid 

Services (www.cms.hhs.gov)

COBC Coordination of Benefits Contractor

CPL Conditional Payment Letter

CPN Conditional Payment Notice

FDL Final Demand Letter

HICN Health Insurance Claim Number (for 
Medicare beneficiaries)

MMSEA Medicare, Medicaid and SCHIP Extension 
Act (2007) (§ 111) 42 USC § 1395y(b)(8)

MSP Medicare Secondary Payer 

MSPA Medicare Secondary Payer Act (1980) 
42 USC § 1395y(b) (Regulations – 42 CFR 
§ 411 et seq)

MSPRC Medicare Secondary Payer Recovery 
Contractor (www.msprc.info)

NGHP Nongroup health plan (liability insurance 
including self-insurance, no-fault 
insurance, and workers’ compensation 
laws and plans)

PSF Payment Summary Form

RRE Responsible Reporting Entity

SCHIP State Children’s Health Insurance Program

TPOC Total Payment Obligation to the Claimant 
www.mymedicare.gov
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“America Invents Act” Changes 
the Face of Patent Law

On September 16, 2011, President Obama signed into law 
the Leahy-Smith America Invents Act (Act), which has been 
called the largest patent reform measure since the 1952 Patent 
Act and effects sweeping changes in how patents are pros-
ecuted and enforced. The key changes – both at the U.S. Pat-
ent and Trademark Office (PTO) and in the courtroom – are 
discussed below.

Changes at the PTO
●	U.S.	Patent	Law	makes	fundamental	shift	to	a	“first	

to	file”	system. Effective March 16, 2013, the Act brings U.S. 
patent law into accord with the majority of patent systems 
around the world by awarding patents to the first inventor to 
file a patent application, even if another person was actually 
the first to invent. This “first to file” system expands the uni-
verse of potentially relevant prior art to include all references 
dated before the inventor’s filing date. Prior art includes in-
formation that can be used to render a patent claim ineligible 
for patent protection, typically on the grounds that the claimed 
invention lacks novelty or is obvious. 

One important exclusion from this expanded prior-art uni-
verse is that inventors will continue to enjoy a limited one-year 
grace period after disclosing their inventions via publication, 
public use, offer for sale, or sale to seek patent protection in 
the United States. With the one-year disclosure grace period 
starting March 16, 2012, it is important for inventors and com-
panies to evaluate now how to adapt their current disclosure 
practices to upcoming changes in the law.

● Derivation	 proceedings	 will	 replace	 interferences	
to	determine	rights	to	the	invention. Because priority con-
tests will no longer be needed to determine who first invented 
a claimed invention, interference proceedings will no longer 
be available. A first-to-file applicant can now lose rights to pat-
ent an invention only if the applicant is not, in fact, an inventor 
in the first place but instead derived the invention from the 
work of another. Effective March 16, 2013, new “derivation” 
proceedings will be available to determine whether a first-to-
file applicant derived the claimed invention from a later-filed 
applicant.

● Patent	owners	can	use	“supplemental	examination”	
proceedings	to	strengthen	the	validity	and	enforceability	
of	patents. Effective September 16, 2012, patent holders can 
initiate new “supplemental examination” proceedings to bol-
ster the strength of a patent by asking the PTO to consider 
issues not properly considered during the initial examination, 
including relevant prior art. These examinations will allow 

patent holders to correct and improve the prosecution record 
and to remove issues that may otherwise render the patent 
unenforceable, such as failing to disclose relevant prior art.

● Third	parties	can	challenge	patent	validity	using	
three	new	administrative	procedures.	Effective Septem-
ber 16, 2012, the Act establishes three new PTO proceedings 
for challenging the validity of issued patents:  (1) post-grant 
review; (2) inter partes review; and (3) limited transitional 
proceedings for certain business-method patents. Third par-
ties can initiate a “post-grant review,” conducted by the 
newly formed Patent Trial and Appeal Board, within nine 
months of patent issuance (or reissue) to challenge any as-
pect of validity, including written description, enablement, 
and novelty or nonobviousness. After nine months or, if later, 
upon termination of a post-grant review, a third party may 
file a petition for “inter partes review.” Inter partes review 
replaces current inter partes reexamination proceedings and 
permits challenges to a patent’s novelty or nonobviousness 
“on the basis of prior art consisting of patents or printed pub-
lications.” A third party sued or charged with infringement 
of a covered business-method patent can also challenge the 
asserted patent’s validity through “transitional proceedings,” 
which generally provide for a modified version of a post-
grant review.

● Inventions	 encompassing	 tax	 strategies	 or
“human	organisms”	are	not	eligible	for	patent	protec-
tion.	The Act expressly carves out two categories of nonpat-
entable subject matter. Effective immediately, tax strategies 
that include “any strategy for reducing, avoiding, or deferring 

Continued on page 6

PLF 2011 CLEs on Audio/Video
The following PLF 2011 CLEs are now available on 
audio/video from the PLF lending library:

● Survival Tips for Organizing Your E-mail and 
Practicing in eCourt

● Trust Accounting: Your Financial and Ethical 
Responsibilities

● Lawyers Using iPads, Less Paper and the Cloud 
● Legal Productivity (a three-part series on 

improving efficiency, responsible connectivity, 
and practicing in the cloud)

● The Attorney as Employer: Employment and Tax 
Law Considerations

 For a copy, call Julie Weber in PLF CLE Resources at 
503-639-6911 or 1-800-452-1639.
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tax liability, whether known or unknown at the time of the in-
vention or application for patent,” are not patentable subject 
matter. The Act also requires that “no patent may issue on a 
claim directed to or encompassing a human organism.” The 
human-organism carve-out applies to any applications pend-
ing or filed on or after September 16, 2011, but will not affect 
the validity of any other patent.

Changes Affecting Patent Litigation
● Parties	 can	cite	 their	“prior	 commercial	use”	of	

invention	as	defense	 to	patent	 infringement. The prior-
use argument was once available only for business-method 
patents, but companies can now argue prior use to defend 
against claims of infringing patents covering virtually any 
subject matter used in “a manufacturing or commercial 
process.” To take advantage of the defense, a company 
must show “by clear and convincing evidence” that it com-
mercially used the subject matter of the asserted patent 
at least one year before either (a) the patent’s filing date 
or (b) the one-year disclosure grace period, as discussed 
above. The defense applies to any patent issued on or after  
September 16, 2011, and does not apply to any patents that 
were, at the time the invention was made, owned or required 
to be assigned to a university “whose primary purpose is to 
facilitate the commercialization of technologies developed 
by . . . institutions of higher learning.”

● Inventor’s	failure	to	identify	best	mode	of	practic-
ing	 invention	 is	no	 longer	a	defense	 to	patent	 infringe-
ment. To obtain a patent, the inventor must still specify the 
best mode of which he or she is aware for carrying out the 
claimed invention. But failing to disclose the best mode is 
not to be “the basis on which any claim of a patent may be 
canceled or held invalid or otherwise unenforceable.” Viola-
tion of the best-mode requirement is thus no longer a defense 
to infringement in patent litigation. This portion of the Act is 
effective immediately and applies to lawsuits initiated on or 
after September 16, 2011.

● Failure	to	obtain	advice	of	counsel	cannot	be	used	
by	a	patent	owner	as	proof	of	willful	infringement. Be-
fore certain key Federal Circuit decisions in the mid-2000s, 
when a company became aware of an infringement issue sur-
rounding a competitor’s patent, it needed to obtain an opin-
ion of counsel that its activities were not infringing or the 
company would be subject to an inference that it willfully 
infringed the patent and thus increased damages. Effective 
immediately, the Act expressly provides that “[t]he failure of 
an infringer to obtain the advice of counsel with respect to 
any allegedly infringed patent, or the failure of the infringer 
to present such advice to the court or jury, may not be used 
to prove that the accused infringer willfully infringed the pat-
ent” or intended to induce patent infringement.

● “False-marking”	 lawsuits	 can	 be	 filed	 only	 by	
the	U.S.	government	or	competitors	who	have	suffered	
competitive	 harm.	Before the Act, any person could sue 
– and attempt to collect $500 per offense from – a com-
pany that falsely marked its goods “patented,” even if that 
company had merely neglected to remove the marking of a 
patent that expired. The law gave rise to a cottage industry 
of false-marking lawsuits, with unrelated parties seeking 
millions in damages. The Act ends this practice, allowing 
false-marking lawsuits only by (a) the U.S. government or 
(b) competitors who can prove a competitive injury. The Act 
also excludes from “false marking” the failure to remove 
expired patent numbers and newly permits “virtual” patent 
marking, in which a patent holder can mark an article with 
“patent” or “pat.” together with a reference to a freely ac-
cessible Internet address posting any patent number(s) as-
sociated with a patented article. This portion of the Act is 
effective immediately and applies to lawsuits initiated on or 
after September 16, 2011.

● Unrelated	 defendants	 accused	 of	 infring-
ing	 the	 same	 patent	 with	 different	 products	 or		
processes	cannot	be	 joined	 in	a	single	 lawsuit.	The Act 
also addresses the procedural issue of joinder in a move that 
should reduce the number of lawsuits by “patent trolls,” enti-
ties that do not practice the patented invention but sue numer-
ous unrelated defendants in a single lawsuit to maximize the 
often nuisance-value settlement proceeds while expending 
minimal resources. The Act introduces a “disjoinder” provi-
sion, providing that “accused infringers may not be joined 
in one action as defendants . . . based solely on allegations 
that they each have infringed the patent or patents in suit.”  
Effective for cases filed on or after September 16, 2011,  
patent holders likely cannot now sue accused infringers in 
the same case unless their allegedly infringing activities are 
directed to the same accused product or process.

elizabeth MilesniCk 
Miller nash llP, Portland 

Chandra garry 
Miller nash llP, seattle

New and Updated Practice Aids
Visit www.osbplf.org and download over 350 practice 
aids that reflect recent legislative changes. If you 
have questions, call Julie Weber at 503-639-6911 or 
1-800-452-1639.

Thank you to Craig P. Colby for his assistance with the 
updating of the Landlord-Tenant Form under the Real 
Property practice aid category.
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Additional Resources
For more resources from the PLF to help you 
create a business plan, visit the PLF Web site 
(www.osbplf.org), select Practice Aids under
Loss Prevention, then select the “Business 
Essentials” category. If you do not have Internet 
access and are interested in these practice 
aids, call Julie Weber at  503-639-6911 or 
1-800-452-1639.

The Key to Business Planning: 
Put It in Writing

Many attorneys are not convinced that having a written 
business plan would help their practice. Some respond that 
their work plans itself. Many say that they do some kind of 
planning either daily, weekly, or monthly; they just don’t put 
the plan in writing.

How Could a Written Business Plan 
Help You?

Have you ever wanted to see what impact a change to 
your practice would have before implementing the change? 
Writing a plan is the way to do that. It can show you what the 
change will do to your bottom line, your marketing efforts, 
and your staffing so you can decide whether the effort will 
be worth it. 

Define	 your	 practice	 area(s). If you have been in 
practice for many years, you probably already have one or 
two areas of law in which you specialize. Instead of mechani-
cally accepting your choices yearly, ask yourself whether 
these areas are still right for you. Look for trends in each 
practice area. Is there something in the environment that tells 
you one practice area will be slow or one will really pick up 
this year? What impact do the trends have on your practice? 
What part(s) of your practice promise the most work this 
year? If you are a new attorney, you’ll need to choose your 
practice area(s).

● Do you have a passion about certain areas of the law or 
certain types of clients? 

● Do you have a network of contacts that points you in a 
particular direction? 

● Do you have some experience in a specific area of law 
and a desire to build on that experience?

New attorneys often want to start their practices with 
whatever shows up. They are usually eager for any business. 
It may seem counterintuitive to set boundaries around the 
type of work you will do in your practice. To have a finan-
cially successful practice, however, you need to work quickly 
and accurately. By specializing, you will get proficient and 
knowledgeable in specific areas. Because your practice will 
require immense focus and dedication, choose work and cli-
ents you enjoy and care about.

Identify	 your	 target	 market,	 ideal	 client,	 and	
unique	 offerings. Once you know your specialty, ask 
yourself three important questions:

● What is the target market for your practice? 

● Who is your ideal client? 

● What makes your practice unique?

Your target market consists of the group that buys your 
services. It may or may not be the client. The more you know 
about your target market, the better you can predict:

● Where to find them; 

● Who also works with them or sells to them; 

● What publications they read; 

● What media they regularly use to get information; and 

● What they do for fun.

Begin by describing each target market. Get a really clear 
picture of the group you are targeting by describing them us-
ing demographic and psychographic (interests) information. 
This will help you to choose the right marketing methods for 
your practice.

You may have other criteria for your ideal clients. Can 
they afford your services? Do they pay bills on time? Are 
they punctual? Do they follow through on their promises? 
Thinking about this now, putting it in writing, and commit-
ting to your specific profile will help save you from problem 
clients in the future.

What makes your practice unique? How can you distin-
guish your practice from others with the same specialty?

Perhaps it is a novel approach to your practice. Another 
possibility that can give you an edge in your practice is ad-
ditional experience or training. Not sure what would make 
your practice unique? Talk to some members of your target 
market. By asking them directly about their experiences with 
other attorneys (what they liked and didn’t like about the ex-
perience), you can find key differentiators for your practice.

Your target market must be easy to locate and large 
enough so that converting a small percentage to clients will 
result in a busy practice for you.

Continued on page 8
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Continued on page 9

 
Upcoming CLE Opportunities

This spring the Professional Liability Fund and the 
Oregon Attorney Assistance Program will present 
the following programs. To register, visit the PLF 
(www.osbplf.org) or OAAP (www.oaap.org) Web sites.

April 3 “Building Resilience and Preventing 
Compassion Fatigue in the Practice of 
Law, ” Pendleton (OAAP)

April 4 “Building Resilience and Preventing 
Compassion Fatigue in the Practice of 
Law, ” Baker City (OAAP)

April 5 “Building Resilience and Preventing 
Compassion Fatigue in the Practice of 
Law, ” Ontario (OAAP)

April 20 “PDFing: A Lawyers Guide to Adobe 
Acrobat,” OSB Center (PLF)

April 20 “Law Office Paper Reduction and 
Document Management: Strategies That 
Work,” OSB Center (PLF)

April 27-28 “Women’s Wellness Retreat: Renewing 
Your Dreams,”  Welches (OAAP/OWLS)

May 2 “Helpful Hints for the Law Office,” Gold 
Beach (PLF)

May 3 “Helpful Hints for the Law Office,” Coos 
Bay (PLF)

May 16 “Helpful Hints for the Law Office,” 
Astoria (PLF)

May 17 “Helpful Hints for the Law Office,” 
Tillamook (PLF)

How to Write Your Plan
Start	writing	the	plan. If you could have the practice 

of your dreams, what would it look like? What would you be 
doing? Who would you be working with? Where would you 
be working? See yourself as wildly successful. Think about 
how that feels. Actually feel the confidence, enthusiasm, and 
energy that your vision of your practice generates. Use that 
energy and excitement now to write down your vision. Why 
write it? Writing makes your vision concrete. If it is not writ-
ten down, it becomes a moving target. When you confront an 
obstacle, it may be easier to adjust the vision than to over-
come the challenge. 

A business plan does not have to be elaborate. If this 
is your first business plan, start with this simple, three-part 
structure:

● Business description; 

● The market and marketing plan; and 

● Projected cash flow and budget.

With your vision written down, you have your business 
description almost complete. Your notes on target market, 
ideal client, and your uniqueness will help you further define 
your practice. 

Describe	 the	market	and	develop	 the	marketing	
plan.	What does the market look like in each of your practice 
areas? How are you going to develop a marketing plan? What 
marketing activities do you plan to do on a regular basis?

If you are already in practice, then you probably know 
the marketing methods that are most successful for you. Do 
some analysis of past methods to determine the ones to in-
clude in this year’s plan.

New lawyers will need to brainstorm a list of all the 
methods possible. Networking, referrals, Web sites, blogs, 
presentations, and writing articles are a few of many possible 
marketing activities. Use your target market information to 
help you decide the most appropriate marketing techniques 
to attract your ideal clients.

Put these marketing activities on a monthly calendar. De-
cide on both actions and follow-up actions for each month 
and put them into the plan. 

Determine	financial	health	using	cash	flow	pro-
jection.	In the financial data section, you will need to do a 
cash flow projection month by month. If you dread this part, 
hire an accountant to help you. The cash flow shows the in-
coming revenue to your business and outflows of cash. Bud-
geting for outflows is fairly simple. You have certain fixed 
expenses that you know about, and the variable expenses 
will be based on how much new business comes in. You will 

need to make some assumptions here. Always keep a record 
of your assumptions.

Lawyers often resist forecasting new businesses. It is, 
of course, impossible to know for sure, but you can make a 
calculated guess. If you have been in practice for a while, 
you can look back over the last year to get a sense of how 
many cases come into your firm on a monthly basis and the 
value in dollars of an average case. (It may be different for 
your different target markets.) Less experienced attorneys 
may need to make an estimate based on market research 
and conversations with other attorneys. Check to be sure 
the marketing activities in your plan support your fore-
casted revenue. Many people do three different forecasts: 
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wildly optimistic (inspiring), middle of the road (most 
probable), and conservative (easy to accomplish but worst 
case). Again, keep track of your assumptions and write 
goals for yourself.

Measuring	success.	Go back to the list you wrote of 
steps that are necessary to accomplish your plan and de-
cide which steps you need to measure regularly. Measuring 
success will ensure that you are staying with the plan and 
achieving good results.

Look once a month at your cash flow. How are you doing 
against the plan? Is your projected income more or less than 
your actual? Now is the time to take corrective action if you 
are behind. Although most of us might think the issue is not 
enough clients, it could be a billing or customer service is-
sue, so the first step is to diagnose the root cause and then do 
something about it.

You will also want to check your budget at least once a 
month. How are you doing against the budgeted expenses? 
If there were unexpected expenses, you may need to adjust 
your budget going forward.

The plan is a guide. Used on a monthly basis, it keeps you 
constantly connected to your practice in a strategic way so 
there are no year-end surprises.

As you get more experienced, your forecasting will 
be more accurate. You’ll know what marketing methods 
bring in revenue with the least amount of effort, and you 
won’t waste precious time using marketing actions that 
do not produce results.

Dream It, Write It, Do It, Measure It
At this point, you may be saying, “I do all this. I just 

don’t write it down.” I encourage you to take that extra step. 
Otherwise, the plan is apt to shift without your noticing. The 
beauty of a written plan is that you can verify your original 
intention. It is there in black and white in your business plan.

If you are planning on a daily, weekly, or monthly ba-
sis without a written business plan, you risk drifting into a 
practice that is not what you anticipated. Spending the time 
necessary to write a solid business plan and using it to guide 
your practice makes success more likely.

alvah Parker

The author is a business counselor, career transition coach, 
and practice advisor for attorneys (www.asparker.com). 

This article is adapted from “The Key to Business Plan-
ning: Put It in Writing,” GPSOLO, October/November 
2008, published by the General Practice, Solo and Small 
Firm Division of the American Bar Association. Parts of 
this article are based on the author’s “Do You Really Need 
a Business Plan?,” which appeared online in 2002. Re-
printed with permission.

Proposed Changes  
to the UTCR

The Uniform Trial Court Rules (UTCR) committee met on 
October 14, 2011, to review proposals to amend the UTCR 
and to make preliminary recommendations to the chief 
justice of the Oregon Supreme Court. A description of the 
proposals and action taken by the committee is posted at 
http://courts.oregon.gov/OJD/programs/utcr/utcrrules.page.

Proposals of special note include new and amended 
rules addressing Oregon eCourt remote electronic access 
and electronic service; amended rules regarding termina-
tion of attorney-client relationship, custody of biological 
evidence, and certain family law procedures; and revised 
small claim forms.

The committee encourages all interested parties to submit 
comments on these proposals. Comments can be posted at the 
Web address mentioned above; mailed to the UTCR Reporter 
at the Office of the State Court Administrator, Supreme Court 
Building, 1163 State Street, Salem, Oregon 97301-2563; or 
e-mailed to utcr@ojd.state.or.us.

The committee will make final recommendations on 
these proposals at the next UTCR meeting on April 20, 2012,  
9:00 a.m., Office of the State Court Administrator, Salem, 
Oregon. Those proposals approved by the chief justice will 
become effective August 1, 2012. 

bruCe Miller

oFFiCe oF the state Court adMinistrator

 
ABA Techshow 2012
On March 29-31, 2012, the ABA 
will sponsor its annual legal 
technology conference and 
expo. The ABA Techshow includes 
over 60 educational and training sessions in 15 
different tracks and a two-day expo of more than 
100 technology companies. For more information, 
go to www.abanet.org/techshow. 

Register using the PLF’s program promoter code 
EP1211 and receive a $150 discount. Multiple 
attendees from the same firm may qualify for even 
deeper discounts using a “SuperPass.”
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Using Voice-Mail  
in the Office

If used properly, voice-mail can be a very effective 
way to communicate with clients. To avoid telephone tag, 
make sure your greeting covers all the bases. Your greeting 
should:

 ● Start	with	your	name	and	your	title	 (if	you	
are	in	a	multi-person	firm). Callers will then know they 
have reached the correct voice-mail.

 ● Update	the	message	daily. If you are going to be 
unavailable for part of the day, let callers know: “You have 
reached John or Jane Lawyer at Lawyer Law Offices. Today 
is Monday, December 5. I am in meetings all morning and 
will be returning calls after 1:30 p.m.” If you are going to 
be out of the office all day, indicate that you are checking 
voice-mail or e-mail messages, and let callers know when 
you expect to be back in the office. If callers can leave mes-
sages during closed office hours, record an alternate greeting 
that includes your regular office hours.

● Give	 callers	 the	 option	 to	 transfer	 to	 a	 live	
person,	if	possible. This is important if they need imme-
diate assistance. Adjust your message if both you and your 
assistant are out of the office.

● Give	callers	sufficient	recording	time	to	leave	
a	detailed	message,	 and	ask	 them	 to	do	 so. Voice-
mail can eliminate the time wasted by telephone tag if callers 

leave a message giving the information they want to pass on 
or asking the questions they need answered.

● Encourage	 callers	 to	 leave	 their	 name,	 the	
date	and	time	of	their	call,	and	specific	times	when	
they	will	be	available	for	a	return	call. You may want 
to ask callers to state their telephone number (and area code) 
slowly, or ask them to repeat it, as they may be calling from a 
cell phone or other number you do not have on file.

 ● State	your	policy	with	respect	to	how	quickly	
voice-mail	messages	will	be	returned. “I return calls 
within 24 hours,” “by the end of the next business day,” and 
so on. Set a time that fits you, your clients, and your prac-
tice. Communicate your policy at the first client meeting so 
clients know what to expect when they call your office and 
get voice-mail.

● If	you	are	using	an	answering	machine,	ad-
just	these	tips	to	fit	your	situation. Remember: Your 
greeting speaks to your clients when you cannot.

Saving Client Voice-Mail Messages
If your e-mail and voice-mail are integrated, saving im-

portant client messages is easy. Simply save the .wav file to 
the client’s electronic folder as you would any e-mail attach-
ment. This allows you to preserve the exact message left by 
the client and listen to the message any time using your audio 
player (Windows Media Player or QuickTime).

dee CroCker

PlF PraCtiCe ManageMent advisor
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 Check Scams Become Even 
More Sophisticated 

and Generally Have No 
PLF Coverage

Over the last few years, many lawyers have fallen victim 
to various financial scams. These scams generally involve the 
lawyer being given a check for a large amount of money, 
often without having to do a lot of legal work. Sometimes 
the transaction is rushed, has very unusual facts, or involves 
sending money to a foreign country – but not always.

In a recent, highly sophisticated scam, the scammer 
posed as a client claiming to be owed money for remodel-
ing a local high-end home.  The scammer sent the lawyer 
the contract for remodeling services and asked the lawyer 
to collect the debt from the homeowner. The scammer stole 
the identity of several people, and, as a result, the names 
and addresses he used were verifiable on the Internet. Af-
ter a series of communications that seemed legitimate, the 
debtor (a co-conspirator) agreed to pay the debt and gave 
the lawyer a cashier’s check. When the lawyer contacted 
the scammer and advised that the payment had been made, 
the lawyer was instructed to deposit the check, take the 
lawyer’s fee, and send the rest to the scammer. The lawyer 
was unaware that the cashier’s check was counterfeit. The 
scammer and co-conspirator were counting on the lawyer 
depositing the phony check and issuing a check from the 
lawyer’s trust account BEFORE the counterfeit check was 
discovered.  This would allow the scammer to get money 
from the lawyer’s trust account (i.e., money belonging to 
the lawyer’s legitimate clients) without giving the lawyer 
any money at all. 

There are many ways you can protect yourself against 
these extremely hazardous scams, including: 

● Scrutinizing the form of retainer and payment;
● Screening clients and cases carefully; 
● Verifying that the instrument you are given is legiti-

mate;
● Verifying that the issuing financial institution is le-

gitimate;
● Asking your bank specific questions about whether 

the check has cleared and whether the account has, 
in fact, been funded.  This goes beyond whether the 
funds are “available.”  (See resource articles listed in 
the sidebar); 

● Asking your bank to investigate the authenticity of 
the check, if there is any question whether it might be 
counterfeit;

● Waiting for the funds to be honored and collected 
by the issuing bank. Wait at least ten days before 
authorizing any disbursement from a lawyer trust 
account if: (1) the transaction is with a new cli-
ent or one you are unsure about; (2) the amount 
of the check is large compared with the extent of 
legal services provided; (3) the check is from an 
unknown third party; or (4) any aspect of the trans-
action raises your suspicion; 

● Reading the resources listed in the sidebar; and

● Calling the PLF to discuss the situation with one of 
the claims attorneys.

If you fall for a scam of this nature, beware that it is 
most likely not covered by your PLF plan. A good rule of 
thumb is: If it seems too good to be true, if it involves 
easily earned money, and/or if anything about the situa-
tion seems odd – BEWARE and CAREFULLY investigate. 
Remember the definition of “What is a Covered Activity” 
under Section III of the PLF Coverage Plan excludes cov-
erage for these administrative activities.

Our thanks to the PLF claims attorneys and the PLF practice 
management advisors for their assistance with this alert.

Avoid Check Scams – Read 
These Resources!

“Check Scams Continue to Plague Lawyers,” Beverly 
Michaelis, http://oregonlawpracticemanagement.com, 
February 28, 2012

“Check Scams Becoming More Sophisticated,”   
Sheila Blackford, In Brief, November 2010

“Scammers Take Aim at Lawyers: How to Avoid 
Becoming the Next Victim,” Helen Hierschbiel, Oregon 
State Bar Bulletin, May 2010

“Check Scams Target Lawyers,” Kimi Nam, In Brief, 
November 2008

“Changes to PLF Claims Made Plan [New Exclusion for 
Check Scams],” Jeff Crawford, In Brief, December 2011

“Avoid a Claim” Blog, Dan Pinnington,
 http://avoidaclaim.com, practicePRO
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Tips, Traps, and Resources

CONSTRUCTION	LAW: SB 382 (2011), which took effect January 1, 2012, required that any notice necessary to 
be given to a mortgagee or beneficiary under a trust deed is to be sent to the address located on the recorded mortgage 
or trust deed; however, if no such address was set forth on the recorded document, then notice is not required. In the 
amendment to the original bill, an inadvertent change was made to the general recording statute requiring the grantor’s 
address on all documents recorded.  The interpretation of this provision varied among the county clerks, leading to a 
rejection of a substantial number of documents.  HB 4111 (2012) included a “fix,” eliminating the requirement for the 
grantor’s address on all documents and returning the general recording statute to the status quo.  Caveat: The bill has not 
been signed by the Governor, although it is anticipated that he will do so.  (Thanks to Alan K. Brickley, First American 
Title Insurance, for his assistance with this tip.)

DOMESTIC	 RELATIONS:	 The Child Support Guidelines Calculator on the Child Support Program Web site 
(http://oregonchildsupport.gov/calculator/index.shtml) was updated on January 3, 2012, to reflect legislative 
changes and an increase in the state minimum wage that became effective January 1, 2012. Calculations prepared 
before the January 3 update may not be valid for orders requiring amendment, modification, or hearing on or after  
January 1, 2012. The Child Support Benchbook was also updated in March 2012 to incorporate legislative changes ef-
fective January 1, 2012. You can find the Benchbook at http://www.oregonchildsupport.gov  under the Child Support 
Professionals tab. (Thanks to Jean Fogarty, Oregon Division of Child Support, for her assistance with this tip.)

TAX	LAW: The March issue of Washington State Bar News has an article on “IRS Form 1099: What Every Lawyer 
Should Know,” by Robert W. Wood. More and more 1099 reporting is now required, and lawyers and law firms face 
not only the basic rules but also the special rules targeting payments to and from lawyers.  The requirements have 
become more rigorous in recent years, and penalty enforcement has gotten tougher. Read this article for a discus-
sion of 10 things every lawyer – whether in private practice or in-house counsel – needs to know. You can view the 
article at http://tinyurl.com/Form1099article. (Thanks to Beverly Michaelis, PLF Practice Management Advisor, for 
her assistance with this tip.)

STATE	COURT	CLOSURES: Due to budget shortfalls, all state courts and offices of the Oregon Judicial Department 
(appellate courts, Tax Court, circuit courts, and Office of the State Court Administrator) will be closed for public busi-
ness on five Fridays in 2012: March 23, May 25, August 17, October 19, and November 23. 

CLARIFICATION	OF	FILING	FEES:	HB 2710 (2011) did not contain a transitional provision for fees for certain 
new filings in cases previously pending on the effective date of the bill, October 1, 2011. Chief Justice Order 11-059 
clarifies that the fee for a filing received on or after October 1, 2011 (that is, an amended complaint, an answer, a 
response, or other first appearance in a matter commenced before October 1, 2011), will be the same as the fees 
established in Oregon Laws 2011, Chapter 595 (HB 2710). The Oregon Judicial Department stated that it has up-
dated the Oregon Circuit Court Fee Schedule accordingly. In addition, HB 4168A (2012) makes technical changes to  
HB 2710, clarifying what fees are applicable when, payable by whom, and for what amount. You can view the bill at  
www.leg.state.or.us. 

2011	OREGON	ETHICS	OPINIONS:	The Oregon State Bar approved several ethics opinions in 2011: Formal Opin-
ion No. 2011-188, Information Relating to Representation of a Client: Third-Party Electronic Storage of Client Ma-
terials (“cloud computing”); Formal Opinion No. 2011-187, Competency: Disclosure of Metadata; Formal Opinion 
No. 186, Receipt of Documents Sent Without Authority; Formal Opinion No. 185, Withdrawal from Litigation: Client 
Confidences; Formal Opinion No. 184, Confidentiality, Conflicts of Interest: Consulting Between Lawyers Not in the 
Same Firm; and Formal Opinion No. 183, Scope of Representation; Limiting the Scope (“ethics of unbundling”). You 
can read the opinions at http://www.osbar.org/ethics/toc.html. 

BEST	OF	PMA	 2011	BLOGS: Blog posts from the second half of 2011 by PLF Practice Management Advisors
Beverly Michaelis and Sheila Blackford include a wide array of topics: phishing scams, Microsoft Word 2010, collec-
tions and getting paid, reporting unclaimed funds, fee agreements, metadata, setting up a practice, social media, e-filing 
errors, technology security, and much more! Check out their blogs at http://oregonlawpracticemanagement.com and 
http://justoregonlawyers.com.
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CIVIL	PROCEDURE: In Dreith v. Nu Image, Inc. (Jul. 19, 2011), the Ninth Circuit Court of 
Appeals held that a court may impose a default judgment as a sanction when a party has engaged 
in egregious conduct, such as disobeying court orders, delaying the court docket, failing to pro-
duce discovery so the opposing party is unable to adequately prepare for trial, and delaying trial. 
(www.ca9.uscourts.gov/datastore/opinions/2011/07/19/10-55172.pdf) 

ATTORNEY	FEES: In Ingram v. Oroudjian (Jul. 27, 2011), the Ninth Circuit Court of Appeals 
held that a district court may consider settlement negotiations in measuring the litigants’ success 
for the purpose of deciding a reasonable attorney fee award. (www.ca9.uscourts.gov/datastore/
opinions/2011/07/27/09-57022.pdf) 

CONSUMER	LAW: In Lyon v. Chase Bank USA (Aug. 30, 2011), the Ninth Circuit Court of Ap-
peals held that the ultimate validity of a disputed charge does not relieve a creditor of the obligations 
and restrictions imposed under the federal Fair Credit Billing Act (FCBA). The creditor’s failure 
to provide the required clarification of the charge therefore prohibited the creditor from attempting 
to collect it or report it as delinquent. This conduct violated the FCBA whether or not the debt was 
owed. Accordingly, the appellants stated a claim for violation of the Oregon Unlawful Debt Collec-
tion Practices Act. (www.ca9.uscourts.gov/datastore/opinions/2011/08/30/10-35230.pdf) 

REAL	 PROPERTY/FORECLOSURE: In Cervantes v. Countrywide Home Loans, Inc. 
(Sept. 7, 2011), the Ninth Circuit Court of Appeals held that plaintiffs’ claims that focused on 
the operation of the Mortgage Electronic Registration Systems (MERS) system failed because 
plaintiffs did not show that the “alleged illegalities associated with the MERS system” injured 
them or violated state law. The court also held that plaintiffs’ fraud claim failed because they 
didn’t show detrimental reliance on any misrepresentations about MERS’s role in their loans. 
The court said that even if it were to accept plaintiffs’ contention that “MERS is a sham ben-
eficiary and the note is split from the deed in the MERS system, it does not follow that any 
attempt to foreclose after the plaintiffs defaulted on their loans is necessarily ‘wrongful.’” 
(www.ca9.uscourts.gov/datastore/opinions/2011/09/07/09-17364.pdf) 

TORTS/STATUTE	 OF	 LIMITATIONS:	 In Adams v. United States (Sept. 8, 2011), the 
Ninth Circuit Court of Appeals held that a federal agency can use either USPS Form 3877 or 
Form 3800 to meet the certified (or registered) mailing requirement in denying a Federal Tort 
Claims Act claim, thus triggering the six-month statute of limitations for a claimant to file a 
lawsuit in federal court or have the claim forever barred. (www.ca9.uscourts.gov/datastore/
opinions/2011/09/08/10-35458.pdf) 

INSURANCE	LAW: In Farmers Ins. Co. v. Mowry (Sept. 9, 2011), the Oregon Supreme Court 
applied the principle of stare decisis and held that Collins v. Farmers Ins. Co., 312 Or 337, 822 P2d 
1146 (1991) was still good law. Collins held that an exclusion in a motor vehicle liability insur-
ance policy that purported to eliminate all coverage for a claim by one insured against another in-
sured under the same policy was unenforceable to the extent that it failed to provide the minimum 
coverage required by the Financial Responsibility Law (FRL), ORS 806.060 and ORS 806.070; 
however, the exclusion was enforceable as to any coverage beyond that statutory minimum.  
(www.publications.ojd.state.or.us/S058706.pdf) 

TORTS: In Lasley v. Combined Transp., Inc. (Sept. 22, 2011), the Oregon Court of Ap-
peals held that in a comparative negligence case, a defendant who seeks to rely on a speci-
fication of negligence not alleged by the plaintiff to establish a codefendant’s greater 
proportional share of fault must affirmatively plead that specification of negligence and 
do so in its answer as an affirmative defense and not in a cross-claim for contribution.  
(www.publications.ojd.state.or.us/S058762.pdf)


